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Abgtract

Theincreasingly globa characterigtic of migration has consderable implications for socia
Security.

This paper looks at both the direct effect of immigration status on benefit digibility, and the
effect of benefit entitlement conditions themsdves on third country nationds in the fifteen
member countries of the European Union (EV) at different sages of settlement. It

andyses eech country’ s benfit entitlement conditions by nationdity criteria, contribution
requirements and tipulations about years of resdence, and the requirement to be present in
the country.

The paper draws atention to the important distinction between contributory and non-
contributory benefits, with the latter tending to be less open to migrants and less likdly to be
induded in international agreements; the lack of agreements between EU member countries
and some sending countries with large stocks and flows, and suggests that the socia security
arrangementsin the EU member countries cregte a hierarchy of statuses for migrantswhich
may exclude those migrants who are mogt in need.

Findly the paper examines the European Commisson’s proposd to extend Regulaion
(EEC) 1408/71 to include third country nationas and concludes that the proposal moves
beyond the principle of reciprocity towards amore inclusive conception of European
dtizenship.



1 Introduction

Theincreasingly globd characteridtic of migration has consderable implications for socid
Security.

This paper looks at both the direct effect of immigration status on benefit digibility, and the
effect of benefit entitlement conditions themsdves on third country nationds in the fifteen
member countries of the European Union (EV) at different sages of settlement. It

andyses eech country’ s bendfit entitlement conditions by nationdity criteria, contribution
requirements and stipulations about years of resdence, and the requirement to be present in
the country. 1t then examines the extent to which internationa socia security agreements,
induding EU regulations, mitigete exdusion from benefit entitlement.

The paper draws atention to the important distinction between contributory and non-
contributory benefits, with the latter tending to be less open to migrants and less likdly to be
induded in internationa agreements; the lack of agreements between EU member countries
and some sending countries with large stocks and flows, and suggests that the socia security
arangementsin the EU member countries create a hierarchy of statuses for migrantswhich
may exdude those migrants who are mogt in need.

Findly the paper examines the European Commisson’s proposd to extend Regulaion
(EEC) 1408/71 to include third country nationds and concludes that the proposad moves
beyond the principle of reciprocity towards a more incusive conception of European
dtizenship.

2 Migration

People migrate for many reasons. to escape war, famine or persecution, to find better land
or abetter dlimate, or to find work or work that is better paid. The common themeisthat
migrants want to improve thair qudity of life. Some migrantstravel greet distances,
sometimes from one sde of the world to the other; others move afew dozen milesfrom the
countrysde to the city or from a declining region to adeveloping one.

Migration is not, of course, arecent phenomenon. The complex didtribution of ethnic and
linguidtic groupings acrass Western Europe tedtifies to the multitude of waves of migration
that has layered the European landscape since the early Iron Age (Rokkan and Unwin,
1983).

Industria Europe has long experienced the ebb and flow of both economicaly and
politicaly motivated migration. During the nineteenth and early twentieth centuries Europe
was anet exporter of people. Between 1820 and 1940 an estimated 55-60 million people
left Europe for oversess (King, 1990).

After the Second World War, and in particular during the 1950s, 1960s and early 1970s,

there was large- scale migration from the European periphery, Mediterranean basin and
former coloniesinto indudtrid North West Europe. Thiswas motivated by the coincidence



of peopl€' s desire to find better-paid work with the requirements of the industria economies
of North West Europe for chegp unskilled labour (Thomas, 1982; Clout et d., 1985; King,
1990, 1993; Cadtlesand Miller, 1993).

What is sgnificant about ‘modern’ migration isthet the barriers that must be crossed are not
the rivers and mountains that confronted Rokkan and Unwin's early Iron Age men and
women, but netiond frontiers.

3 Sources of Migrants Rights

The sudy identified five sources of socid security rights for migrants from outsde the EU.
Theeae

1) Thedomedic arangements of the member dates,

2) Theplethoraof bilaterd agreements entered into separately by the member dates,

3) EU Regulations;

4) The various asociaion and co-operation agreements entered into by the EU and the
member gatesin partnership; and

5) Coundl of Europe ingruments.

4 The Domestic Arrangements of the Member States

4.1  Direct Effectsof Immigration Policies

The member countries of the EU differ in the sodia security arrangements they make for
third country nationas (Roberts and Bolderson, unpublished, 1993; von Maydd| and
Schulte, 1995; Bolderson and Roberts, 1997; Y orens, 1997; Roberts, 1998a; Roberts and
Bolderson, 1999). Some of the countries discriminate directly againgt third country
nationdsin thet immigration satus disalows a cdam to bendfit or aclam jeopardisesthe
right to remain in the country. For exanple, entitlement to socid assstance in Denmark for
more than atemporary period isreserved for people who have lived in Denmark for the
previous three years. Socid assistance for people who have lived in Denmark for a shorter
period of timeis decided by locd authorities acting under guidance laid down by the
Minidry of Socid Affars. If adam for soda assstance is made by a person who haslived
in Denmark for less than three years, she may be deported.

In France a Specia Residence Card is only granted if the gpplicant can demongtrate that She
hes aufficient funds to support her or himsdf. Similarly in Italy thefirgt extenson of the
residence card is dependant on the gpplicant having sufficient funds. In Luxembourg and
Portugd dl foreigners mugt prove their means of subsistencein order to have their residence
permit extended.

Immigration policies aso redtrict access to bendfits for spouses. A dlam by therdativeto
socid assstance before along-term permit is granted may jeopardise his or her right to
remain in each of the countries. For example, Joouses may not daim sodid assgancein
Audriauntil they have worked in a particular country for five years, when they may become
entitled to a Permanent Residence Permit. However, satidfying this condition in Audriais



difficult as resdence and work permits are issued separately with aquotafor each and it
may be very difficult for agpouse to get awork permit and accrue sufficient contributions to
gan entittement to benefits. In Belgium, Finland, the Netherlands, Swveden and the UK a
dam for sodd assgance within the firg year of arrivd may result in the person being
refused continuing leave to gay. In France a pouse who dams within the first three
months of arrival may be expdled. In Portugd even along-term residence permit granted to
aspouse can be withdrawn if the family cannot provide proof of their means of subsistence.

4.2 Effect of Benefit Entitlement Conditions

Nationality

In other cases the benefit entitlement conditions themsdves discriminate directly agang
third country nationdsin thet they reserve entitlement for the nationd's of the recaiving
country only. Although non of the fifteen EU member countries reserve contributory
benefits for nationas only, dmogt haf require that somebody be anationd of their country
in order to dam a least some of their non-contributory benefits. Audria, Belgium,
Denmark, France, Greece, Italy and Portugd dl have nationdlity conditions attached to
some of these benefits (Bolderson and Roberts, 1997; Roberts, 1998a; Roberts and
Bolderson, 1999).

In Belgium the main socid ass stance benefit, the Minimex, and the two non- contributory
means-tested categoricd benefits, the Guaranteed Income for Older People and the
Disahility Allowance, are confined to Belgian nationas. In France eight benefits are
regricted to nationds (Allowance for Elderly Employed Persons, Allowance for Elderly
SHf-Employed Persons, Speciad Old Age Allowance, Supplementary Allowance of the
Nationa Fund of Solidarity, Income Support for Spouses of Sdaried or Non-Sdaried
Workers, Allowance for Handicapped Adults, Mothers Allowance and Solidarity
Allowance). Greece has an assortment of categoricad means-tested benefits, dl of which,
with the exception of those designed for children and expectant women, are confined to
Greek nationds. Itay restricts three of its benefits (Socia Penson, Allowance for the
Handicapped and Attendance Allowance) to naiondsonly. All categorica means-tested
nontcontributory benefitsin Portugd, thet is, Family Allowance, Supplementary Allowance
for Disabled Children and Y oung People, Nursing alowance, Orphan’s Pension, Survivors
Grants and Socid Invdidity Penson, are reserved for Portuguese nationas,

As eech of these countries is aSgnatory of the Geneva Convention, the above benefits are
open to those people who have been granted refugee satus. However, Portuga requires Sx
months resdence for refugeesin order to be entitled to its non-contributory means-tested
benefits listed above.

Although there is no discrimination by nationdity with repect to contributory benefits
clamed domedticdly, thereis, however, discrimination by nationdity with regard to
contributory benefits when it comes to exporting them (Bolderson and Gains, 1993). Some
countries do not alow non-nationds to dam some of their benefits from abroad. Thisisthe
case with France for example, where pensons cannot be daimed from abroad by nort
nationas, and Sweden, where fla- rate pensions are payable abroad for Swedish nationas



entitled to income- related supplementary pensons based on previous gainful occupationin
Sweden, but not for non-nationals. Other countries pay higher amounts to their own
nationads who are living abroad. Germany credits nationals who are going abroad with extra
premiums to which non-nationals are not entitied. The Finnish contributory old age

penson, survivor's pengon and invaidity penson can be retained and claimed abroad by
Finnish nationals. Foreign nationds need the consent of the Central Pension Security
Agency if they wish to have one of these pensons paid aoroad.

Residence

In many cases the benfit entitlement conditions discriminete indirectly againg third country
nationas in that they require the sstisfaction of alengthy past period of resdence or the
satisfaction of criteriathat may be more difficult for amigrant to stidy then it isfor a
nationd of the receiving country.

Although there are no residence conditions attached to contributory benefits, many of the
countries attach resdence conditions to tax-financed benefits. It is possble to identify
different types of residence conditions. For andytica reasons these are distinguished into:
ordinary and socid residence; prior resdence; and presence (Bolderson and Roberts, 1997).

Ordinary and Social Resdence

Inthe UK, receipt of Income Support, Income-Based Job Seekers Allowance, Council Tax
Benefit and Housing Bendfit are redtricted to those who are ‘ habitudly resdent’. Thisterm
is not defined in the legidation but determined with reference to subjective criteriato do
with the person’ sintentions, reasons for coming to the UK, employment record, length and
continuity of resdence in another country and ‘ centre of interest” (Bolderson and Roberts,
1994; Roberts, 1997; Roberts, 2000b).

Prior Period of Resdence

A number of countries require a prior period of resdence as a condition for the receipt of
some non-contributory benefits. For example, in Finland, in order to be digible for
Invdidity benefit it is necessary to have lived in the country for atota of five years. Here
Finland discriminates directly between Finnish nationals and third country nationdsin thet a
Finnish nationd only hasto have been resdent in Finland for three years after the age of 16.

In Luxembourg, in order to qudify for the general socid assstance benefit, the Revenue
Minimum Garanti and two categorical benefits, Severe Disability Alowance and Hesating
Allowance, it is necessary to be alegd resdent for ten of the past twenty years, while the
Care Allowance requires resdence for ten of the padt fifteen years.

The noncontributory benefitsin Spain - Non-Contributory Retirement Penson, Invaidity
Bendfit, Unemployment Assstance and the locally administered Ingreso Minimo de
Insercion - al have residence conditions attached to them. 1t is necessary to have been a
resident for ten years snce the age of 16 for the Non-Contributory Retirement Pension, five
years for the Non-Contributory Invalidity Benefit and to have threeto five years loca
resdence for the Ingreso Minimo de Insercion.



Each of the member countries accords different immigration Satuses to newcomers, with
asylum seekers and those granted exceptiond leave to remain the least secure a the bottom
rung of the ‘ladder’ and those who have been naturalised the mogt established at the top.
The ease with which immigrants may move up the ladder to acquire settlement and/or
nationdity varies from country to country (Roberts, 1998a).

The interface between the immigration rules and the benefit regulations means that
entitlement to benefit at the different Sages of settlement varies from country to country.
Asylum seekersfdl, in part, outsde the main socid security arangements. The socid
Security entitlements of asylum seekers not only vary considerably from country to country
but aso within the same country. Some countries house a proportion of asylum seekersin
reception centres while the remainder mugt enter the housing market. In other countries
there are no co-ordinated reception policies

The provison made for those staying in reception centres where they exist may include free
food, dothing and accommodetion. In some countries, additiona one-off payments may be
meade on arriva to take account of immediate specid needs of asylum seekers. Those
saying outdde reception centres may ether receive acash dlowance pad a arate
equivaent to nationa benefits or more often an amount paid at arate lower then the rate
paid to nationds. In some countries the assstance is payable for alimited period only. Ina
few countries there is no obligation on the date to provide either socid assstance or
accommodation. As a conseguence, asylum seekers awaiting the result of their gpplication
must rely on charity or deep rough on the Sreets.

Some countries alow asylum seekers to work, while others deny them access to the labour
market. In those countries where asylum seekers are dlowed to work they may pay
contributions and theoreticaly gain entitlement to socid security benefits. However, in
practice the lead times for even short-term benefits makeit very unlikdy that they will
accrue enough contributions to gain entitlement.

Shorter-term residents are not debarred from contributory benefits, the largest group of
which in each country are pensons. However, such benefits are not in redlity of much use
to the shorter-term residents because of their long lead times, unless such resdents can
aggregate any contributions made, or time served, in the old country with such periodsin the
new, or trandfer any accruements from the second country to athird. Failing these
arangements, short-term resdents may need to fal back on various forms of socid
assgance or means-tested dternatives in the recaiving country which are in most countries
often localised and discretionary, carrying leest dear entitlements, and in many cases not
avallable to shorter-term residents (Roberts and Bolderson, unpublished, 1993).

In some countries those who have atained permanent residence satus or its equivaent are
digiblefor dl benefits In others, migrants with established long- term residence datus are,
asthe result of benefit entitlement conditions thet regtrict benefit to nationas only, not
entitled to any noncontributory benefits. In two countries the long residence requirements
attached to the conditions of entitlement to the benefit meen thet someone with aslong asa
five-year resdence permit does not qudify for any non-contributory benefit, and that even



with aspecid ten-yeer residence permit may not be entitled to a nor-contributory retirement
penson.

5 International Social Security Agreements

Thetraditiona way of overcoming some of the disadvantages experienced by migrantsis
through internationdl agreements. The history of international socid security tregties
goes back to the beginning of the twentieth century, dthough internationd tregties
afecting therights of diens have amuch longer higory (Holloway, 1981; Dummett,
1986; Internationa Labour Organisation, 1992; Nagel and Thaamy, 1994).

Each of the member countries has Sgned a plethora of internationa socid security
agreaments. However, large numbers of people in the world are actudly or potentidly not
protected by an internationa socid security agreement should they choose to migrateto an

EU member country (Roberts, 1998a).

Countries that do not have a bilateral agreement with any EU member country are mainly,
but not exdusvey, developing countries. Intuitively one might expect thet the countries
without an agreement would be those between which migration flows have been higtoricaly
nonexigent or smdl. If thiswere the case there would ether be no need for an agreement,
or the adminidrative cogts of negotiating and maintaining abilaterd agreement might
outweigh the gain of ardaivey samal number of its own migrants.

However anumber of countries with large socks of migrantsin an EU country do not have
abilaterad agreement. Apart from an agreement between France and Senegd, there are no
agreements with sub- Saharan Africa. Y et Begium, France and the UK dl had long-
ganding African empires, and each has along higory of migration flows from ther former
African colonies. Thereare over 12,000 Zarreiansin Belgium, and 90, 000 West Africans
and 47,000 Eagt Africansin the UK. These figuresindude people from Nigeria, Ghana, the
Sudan, Ugandaand Kenya. In addition to migrants from these ex-colonid countries there
are nearly 35,000 Senegdese, 19,000 Somdians, 14,000 Ethiopians and 14,000 Ghanaians
in Italy; and 9,000 Ethiopiansin Sweden (SOPEMI, 1999).

Thereis only one agreement with the Indian subcontinent, thet between Denmark and
Pakigtan, despite there being 139,000 Indians, 69,000 Pakigtanis and 69,000 Bangladeshisin
the UK, over 14,000 Indiansin Spain, over 28,000 Si Lankansin Italy, and over 5,000 S
Lankansin Denmark (SOPEMI, 1999).

Apart from the agreements between the Philippines and Italy and the Philippines and Spain,
there are no agreements with any other Asan countries. Thisis despite Sgnificant
populations of Vietnamesein Denmark, Finland, France and Swveden, Thaisin Denmark,
Chinexein Finland, Italy and Spain, Cambodians and Loatiansin France, and Flipinosin
Denmark.

There are Sgnificant ex-colonid populations, which have been present for severd
decades where there is no agreement. There are no agreements between Belgium and



Zaire, France and Cambodia, Laos or Vietnam, Italy and Ethiopia, Spain and the
Dominican Republic, Colombia or Cuba, or the UK and India, Pakistan, Bangladesh, dl
but two of the Caribbean countries, or any country in East or West Africa

The explanation for the lack of bilaterd agreements with so many developing countries,
which have large migrant populations in the EU, can be found in the prindiple of reciprocity
thet lies @ the heart of bilaterd socia security agreements. Reciprocity isnot aprecise
concept but one born out of negotiation between the countries concerned (Tamango, 1993).
However, the important theoretical characterigtic of the principle isthat each party shares
the costs and benefits on a reasonably equd bass.

Where bilaterd agreements do exig, the protection provided isvariable. Bilatera
agreaments are extremey heterogeneous despite modd agreements having been produced
by internationd bodies such asthe ILO and the Council of Europe or by the individud
countries themsealves (Bolderson and Gains, 1993; Internationa Labour Organisation,
19963, 1996b, 1996¢; Council of Europe, 1995).

6 A Hierarchy of Statuses

Whether or not third country nationals are covered by socid security therefore depends on
tharr immigration gatus as determined by immigration policies, on the type of bendfitsin
question and the entitlement conditions governing them and on whether the countries
between which they are travelling are covered by internationd agreements. Thisisfurther
complicated by some third country nationds having rights under Associaion and Co-
operation Agreements and Council of Europe Ingtruments and whether the interpretation
given both by nationa courts and the ECJ to those agreements which form part of EU law
are favourable (Roberts, 1998b). All thisadds up to ajumble of different Satuses and
entittements. Thisjumble meansthat athird country nationd may be trested entirdy
differently under the same drcumstancesfrom one member country to another, or two
migrants from different third countries may be tregted entirdy differently in the same
member sate. Like cases may betrested entirdy differently on the sole criterion of the
person’s country of origin (Roberts, 1998a, 2000a). It is quite possible that the same person
could movein and out of socid security protection by moving between member countries,
or by getting married or divorced (Guild, 1992).

7 Beyond Reciprocity

The EU member countries have sought to give coherence to the socid security arr

mede for EU nationals via Regulaion 1408/71. The origind am of Regulation 1408/71
was to fadilitate the free movement of workers within the Community. Free movement and
the regulations that co-ordinate socid security for migrants within the Community are
reserved for nationds of a member country. Third country nationds do not enjoy the right
of free movement and are not covered by the co-ordinating regulations with the exception of
derived rights for family members of EU nationdswho exercise therr right of free
movement. Regulation 1612/68, which forbids discrimination based on nationdity in
entitlement to socid assstance for migrant workers, is smilarly confined to EU nationds.



The European Commission has argued thet the diversity of socid security rights for third
country nationdls cals for a coherent gpproach co-ordinated across the EU by the
Commission (European Commission, 1993). There are currently two pardld proposds
fram the European Commission to extend the persond scope of Regulation 1408/71 to
include third country nationds (Verschueren, 1998; Roberts, 2000). Oneisafreestanding
proposal to amend Artide 2 of the Regulation so thet it is not confined to nationds of the
member countriesonly (OJ C6 of 10.1.98). The other isincorporated to the same effect
into the proposa to smplify the co-ordination of socid security for migrant workers, itsdf
part of the second phase of the (SLIM) (Smpler Legidation for the Sngle Market) exercise
(OJC38 of 12/2/99).

The recent history of the proposa can be traced back to the Green Paper of 1993timed to
coincide with the ratification of the Maadtricht Treety. In the Green Paper the Commisson
argued that ‘Immigration cdlsfor redigtic, coherent, and complex arrangements based on
fundamenta principles the equdlity of rights and obligationsis an essentia condition for
achieving solidarity between the various dements of society’ (European Commisson, 1993,
p 48).

Inter diathe Commisson argued thet the question should be addressed whether it is il
judtified to exdude third country nationas, Smply because of their nationdity, from the
protection offered by the co-ordination of socid security schemes under Regulation 1408/71
(European Commission, 1993).

Although Regulaion 1408/71 co-ordinates socid security for migrant workers moving
around the Community, the effect of an extendon to include third country netionals would
be more dramétic asit would harmonise some conditions of entitlement for such people
throughout the EU whether or not they had moved between member countries.

Regulaion 1408/71 covers contributory, and specia noncontributory benefits but not socid
assigtance. The proposed extenson of the regulation will thusroot out any nationdity
conditions presently attached to specid non-contributory benefits but will leave untouched
any such conditions attached to socid assgance. However, it is assstance bendfitsthat are
most often redtricted to nationas and it is these benefits that migrants may most need, ether
because they have been unable to build up sufficient contributions for afull long-term
benefit, or because their entitlement to a short-term insurance benefit has expired; or if they
are asylum seekers or family members, because they have no atachment to the labour
market.

The Commission’s proposd isthus only apartid solution to the disentitlements faced by
third country nationds in the member countries of the EU. Nevertheess, it may be seen, not
only asthe beginning of arationdisation of sodia security for third country nationds, but
aso as an important step beyond the principle of reciprocity towards a more incdlusive
concept of European citizenship.
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